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D.C. VOTING RIGHTS SYMPOSIUM

INTRODUCTION: THE CONSTITUTIONAL IMPORTANCE OF THE DISTRICT
OF COLUMBIA

JAMIN

B. RASKIN*

My own views on the right to congressional representation in the
District of Columbia not only keep popping up in this wonderfully
contentious symposium issue of the American University Law Review, but
are more fully elaborated in my article in the current issue of the
Harvard Civil Rights-Civil Liberties Law Review, "Is This America? The
District of Columbia and the Right to Vote,"1 which was the original
starting point for our discussion. Therefore, I will not tax the reader's
patience with a full rehashing of my thesis about why the
disenfranchisement of hundreds of thousands of American citizens
living in the District violates the Equal Protection and Due Process
Clauses. Rather, I will offer a few thoughts to frame the lively discussion
that follows.
The District of Columbia has played a pivotal yet unsung role in the
progress of American constitutional democracy. The leading Supreme
Court case of all time, Marbury v. Madison,2 involved a fight over a
presidential appointment of a Georgetown businessman to the post of
municipal justice of the peace.3 The slave traffic in the District was a
major bone of contention between North and South in the years
leading up to the Civil War, and Congress abolished slavery in the
District a year before the Emancipation Proclamation. After the Civil
War, Congress voted to extend the franchise to black men in the
" Professor of Law and Co-Director, Program on Law and Government, Washington College
of Law atAmerican University, of counsel to the plaintiffs in ALbxanderv. Daley. The author wishes to
thank for their support the Arca Foundation, Smith Bagley, Steve Cobble, Charles Miller, Tom
Williamson, Rob Wick, D.C. Corporation Counsel John Ferren, Professor Gerald Frug, Dean
Claudio Grossman, and Congresswoman Eleanor Holmes Norton, the District's non-voting
Delegate to the House of Representatives, who was forced to miss these proceedings because of a
scheduling conflict. The only professor of constitutional law actually serving in the House of
Representatives, Delegate Norton is, ironically, denied the right to vote on the floor by her
colleagues. Despite this indignity and insult, she has amassed great authority through the force of
her intellect and her ability to unify the world of ideas with the world of public action. I have
profited immensely from her comments on my constitutional argument. I look forward to the day
when her vote in the House of Representatives will be as real as her voice and when she will have to
decide whether or not to run for the United States Senate.
1. SeeJamin B. Raskin, Is This America? The District of Columbia and the Right to Vote, 34 HARV.
C.R.-C.L L REv. 39 (1999).
2. 5 U.S. 1(1 Cranch) 137 (1803).
3. See id. at 152-54.
4. See ERic FONER, RECONSTRUCTION: AMERICA'S UNFINISHED REVOLUTION 1863-1877, at 6
(1988).
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District's local elections, laying the groundwork for enactment of the
Fifteenth Amendment.5 The District has been the site of critical
national political protests for democratic rights, such as the 1963 March
on Washington where Dr. Martin Luther King made his "I Have a
Dream" speech. It has also provided landmark modem Supreme Court
cases establishing, among other things, the right to travel,6 the right of
equal protection against discriminatory treatment by Congress,7 and the
purpose requirement in equal protection race cases."
Now, with the filing of Alexander v. Daley9 in the U.S. District Court for
the District of Columbia, the people of Washington, D.C. offer the
courts and the nation an opportunity to declare, in the final year of the
twentieth century, that our Constitution fully protects the right to vote
and be represented in national government for every community of
American citizens taxed, drafted, and governed by our institutions.
This case presents a question of profound importance not just for the
voteless residents of the District, but for all America. For a critical part
of our Constitutional creed-as Abraham Lincoln put it and Brenda
Wright reminded us at this conference-is the principle that, "As I
would not be a slave, so I would not be a master. This expresses my idea
of democracy. Whatever differs from this, to the extent of the
difference, is no democracy."'0 After a century of global war, violence,
and genocide, America has the chance to offer a coda and
counterpoint to these events by articulating the very life instinct of
democratic constitutionalism: the foundational democratic principle
that all the governed must be represented in government on an equal
and fair basis.
The dynamic and still-unfolding history of the District and its people
in court underscores what is both similar and dissimilar about residents
of the District as compared to American citizens living in the fifty states.
Like state residents, they are citizens of the United States and have all
the same responsibilities: they pay federal taxes; they are drafted and
fight and die in foreign wars; they are governed by the Constitution and

5. See id. at 272.
6. See Shapiro v. Thomp:;on, 394 U.S. 618, 618 (1969) (invalidating welfare laws which
discriminated against newcomer to the District of Columbia).
7. See Bolling v. Sharpe, 347 U.S. 497, 500 (1954) (striking down congressionally authorized
racial segregation in District public schools).
8. SeeWashington v. Davis, 426 U.S. 229,239 (1976).
9. 26 F. Supp. 2d. 156, 157-58 (D.D.C. 1998) (alleging that congressional disenfranchisement
of the District populace violates the Equal Protection, Due Process and the Privileges and
Immunities Clauses).
10. II THE COLLECrED WO RS OFABRAHAM LINcoLN 532 (Roy P. Basler ed., 1953), quoted in
James U. Blacksher, Dred Scott's Unwon Freedom- The RedistrictingCases as Badges of Slavey, 39 How.
LJ.633, 633 (1996) [hereinafter LINcoLN].
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the governmental structure we have put in place through it. Yet, unlike
citizens in the states, citizens in the District are governed directly by
Congress in all things and have no other state government or state
constitution to provide a buffer against national power. Moreover, even
while Congress acts as both their federal and state legislature, District
residents are uniquely disenfranchised in Congress as taxpaying
American citizens. We saw the meaning of this disenfranchisement
during the impeachment and trial of President Clinton when Eleanor
Holmes Norton protested the House of Representatives' denial of her
right to vote on the impeachment articles, as well as the District's
complete eclipse from proceedings in the Senate. District residents
were the only U.S. citizens who twice helped to put President Clinton in
office (under the terms of the Twenty-third Amendment) and yet had
no say on whether he should be removed from office.
When forced to confront the District population's status within our
constitutional regime, the Supreme Court has always found that
particular constitutional rights in question apply to District residents."
But the Court has never faced, until now, a direct challenge to the basic
disenfranchisement of District residents in national government. The
A/exander case-whose lead plaintiff Clifford Alexander, is a former
Secretary of the United States Army and whose other plaintiffs include
Stephen Trachtenberg, the President of George Washington University,
H. Patrick Swygert, the President of Howard University, Dorothy
Height, the President of the National Council of Negro Women, and
nineteen veterans of foreign wars-is a classic case of first impression
and shows every sign of becoming one of the great cases of our time.
As you can see from the dialogue that follows, it would be possible to
teach an entire course in Constitutional Law out of the pleadings filed
in this lawsuit. The United States District Court for the District of
Columbia (and ultimately the U.S. Supreme Court) will have to wrestle
with all the grand themes, doctrines, problems, and issues of the
Constitution:
the vision of the Constitution as the organizing
document of 'We, the people" or as a closed compact among the states;
the relationship of democratic sovereignty to governmental structure;
the rights of the people versus the power of the national government;
the proper federalism protections for local communities against
national tyranny; the primacy of one person, one vote and political
11. SeeCallan v.Wilson, 127 U.S. 540,556-57 (1988) (upholding underArticle III and the Fifth
and Sixth Amendments the right of District residents to ajury trial); Bolling v. Sharpe, 347 U.S. 497
500 (1954) (upholding the application of due process principles to District residents); National
Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582,602-04 (1948) (upholding the right of District
residents to be treated like state citizens for purposes of federal court diversityjurisdiction).

